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i 

V. 

NATIONAL SAVINGS AND TRUST COMPANY, a cor¬ 
poration, and CHARLES EDWIN WARFIELD, as 
surviving trustees under the will of RICHARl) C. 
LEWIS, deceased, et al., Appellees. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE, HUBERT G. KING, GUAR¬ 
DIAN AD LITEM FOR RICHARD LEWIS RING, A 
MINOR. 


PRELIMINARY. 

This guardian ad litem was appointed and appeared in 
the Court below, for both the then infant defendants, Mor¬ 
ton Loomis Ring, Jr. and Richard Lewis Ring; the former, 
however, having attained the age of twenty-one years on 
October 15, 1948, this guardian appears in this Court only 
for the still infant defendant Richard Lewis Ring, bora 
January 14, 1933. (App. 7) I 
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As, however, the interests of both of the aforesaid infant 
defendants below are identical, it is relatively unimportant 
whether this guardian appears for both or only one in this 
Court. 

ARGUMENT. 

No better way of making this guardian’s position and 
contentions clear to this Court occurs to him than to main¬ 
tain that the Order Construing Will and Instructing Trus¬ 
tees, (App. 35) based upon the reasoning of the Court 
below, contained in that Court’s Memorandum, filed August 
31, 1948, (App. 33), is eminently correct, and, as was con¬ 
tended by this guardian in the argument below, is the only 
possible, logical or sensible construction that can be based 
upon the language of the will. 

It is quite apparent, from a careful study of the pro¬ 
visions of the Will, that it was the intention of the testator 
that none of his granddaughters, Marie Edmonston, Nettie 
Baker or Katherine Virginia Ring, should have, during 
their lifetimes, anything but a share of the income, and 
it is only slightly less apparent, that it was said testator’s 
intention, as deduced from the four corners of the instru¬ 
ment, that it was only in the event that all of the said 
granddaughters, namely Marie Edmonston, Nettie Baker 
and Virginia Ring, died before the attainment of the age 
of 21 years by testator’s youngest great-granddaughter 
living at the time of his death, that the trust should cease 
and determine at that time, and this, because any other 
possible interpretation of the language of the instrument 
does not make sense and results in forcing an interpreta¬ 
tion which would be inconsistent with itself. 

It is significant that, in each instance when any of the 
granddaughters, Nettie Baker, Marie Edmonston or Vir¬ 
ginia Ring, are named specifically in the Will, they are 
limited to life estates only, and it is only when we come 
to a consideration of paragraph four of the Will that any 
confusion or conflict or contradiction exists. Obviously, 
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in drafting the Will, the testator, however mistakenly, con¬ 
ceived the situation to be one where all of his grand¬ 
daughters would have been deceased at the time of the 
attainment of the age of 21 years by the youngest great¬ 
grandchild living at the time of his death, and, if this con¬ 
struction is put upon the Will, the various provisions there¬ 
of all make sense and seem to fall into what would be a 
normal and reasonable provision with respect to the vari¬ 
ous legatees involved. 

To take an instance which is at least partially illustrative 
of what is meant, it is contended by counsel for Nettie W. 
Baker that she is entitled to a life estate until such time 
as the youngest great-grandchild living at the death of the 
testator should attain 21 years of age, and that she is then 
entitled to a one-third share of the corpus of the estate, 
upon distribution thereof; and it is argued that the lan¬ 
guage contained in paragraph four of the Will, quoted on 
page 3 of the Complaint, is controlling in this case; and 
reference is specifically made to that language -which qays: 

“and my said Trustees, the survivors or survivor of 
them, shall pay, set over, assign, transfer, convey and 
deliver, in absolute estate and in fee simple, all of my 
estate and property then in their or its possession as 
said Trustees or Trustee unto my issue then living, 
per stirpes . . . ” 

But that the interpretation thus contended for cannot be a 
correct one is shown by the language immediately follow¬ 
ing which provides, in substance, that should either Marie 
Edmonston or Katherine Virginia Ring, or both, be living 
upon this date, then the trust shall continue for their re¬ 
spective benefits until their respective deaths. 

Appellant, Nettie W. Baker, assumes an untenable posi¬ 
tion, in view of the plain language of the will, and the appli¬ 
cation of the most fundamental rules of logic and common 
sense thereto. 

She asks this Court to do violence to these common rules 
of logic and reason and to so construe the will that she will 
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be vested with a one-third interest in the corpus of this 
estate, in spite of the fact that, wherever she is named spe¬ 
cifically in the will , her interest is limited to a life estate , 
and, in spite of the fact that paragraph four of the will 
itself provides for the continuation of the trusts beyond the 
termination point contended for by the defendant. 

This guardian has no quarrel with the law as enunciated 
in the authorities cited by Appellant; in fact, insofar as 
they are applicable, they are favorable to this guardian’s 
position. 

He contends that the testator’s provision for the termina¬ 
tion of the trusts upon the attainment of the age of 21 years 
by the youngest great-grandchild living at her death is 
definitely and specifically modified by the next following 
clause of the will, to the effect that these trusts continue at 
least until the death of Marie Edmonston and Virginia 
Ring. 

Moreover, the construction contended for by the Appel¬ 
lant, Nettie W. Baker, when carried to its ultimate conclu¬ 
sion, results in a number of absurd consequences, obviously 
never intended by testator. By way of illustration, how 
does Appellant reconcile the answers to the following 
questions with her contended construction?: 

(1) If the trust terminated on May 8, 1946, what would 
have happened to testator’s widow’s income were she, as 
is entirely possible, still living today? 

(2) If Appellant were intended to share in the corpus, 
why was no provision made for any of her possible chil¬ 
dren, as w’as done in the case of the other two grand¬ 
daughters? 

This guardian contends that it is conclusively significant 
that the granddaughter, Nettie W. Baker, is not mentioned 
by name in the language of paragraph four of the will. Why 
was she not so mentionedf Because, it is submitted, the tes¬ 
tator knew he had already provided for her by giving her 
$100.00 per month for life; finally, the weakness of Appel- 
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lant’s position is clearly confessed, by her contention that 
her life estate shall cease and determine at such time as the 
Court fixes the date of the vesting of her interest in the 
estate, in spite and in the face of the plain intention of the 
testator as expressed in his will. Appellant’s contended 
construction does far more violence to the plain intention of 
the testator than that of Judge Letts, which she attacks. 

It is not thought necessary to belabor this point further; 
it is enough to point out that the obvious intention pf the 
testator, as gleaned from the language of the whole will , 
was that Appellant should have a life estate, only, and 
should not share in the corpus of the estate. 

CONCLUSION. 

For the foregoing reasons, it is respectfully submitted, 
that the Order of Judge Letts construing this will is correct 
and that his construction should therefore be affirmed by 
this Court. j 

Hubert G. King, 

Guardian ad litem for 
Richard Lewis Ring y \ 


I 
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No. 10085 


Nettie W. Baker, Appellant, 
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vs. 

National Savings and Trust Company, a corporation, 
and Charles Edwin Warfield, as surviving trustees 
under the will of Richard C. Lewis, deceased, et al., 

Appellees . 


Appeal from the United States District Court for the 

District of Columbia 


BRIEF FOR APPELLEES, KATHERINE VIRGINIA 
RING, MARY VIRGINIA RING YOUNG, ELIZABETH 
MORTON RING BRANSDORF AND 
MORTON LOOMIS RINGS, JR. 


COUNTER-STATEMENT OF THE CASE 

The proceeding below was instituted by the surviving 
trustees under the last will and testament of the late Rich¬ 
ard C. Lewis, who died March 21, 1926, for the purpose of 
obtaining instructions from the Court with reference to the 
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termination date of the testamentary trust created by the 
decedent and also with reference to the distribution of both 
income and corpus. Specifically, the trustees asked to be 
advised: 

I. Whether the trust should terminate and the cor¬ 
pus be distributed as of May 8,1946, or at a later date 
upon the death of the survivor of Marie Edmonston 
(now deceased) and Katherine Virginia Bing. (App.5) 

II. Whether payments of trust income to Katherine 
Virginia Ring cease as of May 8,1946, or do they con¬ 
tinue to her for life. (App. 5) 

III. Whether the direction of the settlor to make 
distribution “unto my issue then living, per stirpes” 
refers to issue living at May 8,1946, or at the time of 
the death of Katherine Virginia Ring. (App. 6) 

With reference to question I supra, the Trial Court held 
that the trust did not terminate on May 8, 1946, and that 
a distribution of corpus was not to be made on that date. 
(App. 35). With respect to question II supra, the Trial 
Court held that payments of trust income to Mrs. Ring 
should not cease as of May 8, 1946, but should continue 
throughout her lifetime. (App. 35, 36) with reference to 
question III supra, the Trial Court held that, since a dis¬ 
tribution was not to be made May 8, 1946, it would be 
improper and premature for the Court to speculate on 
the ultimate distribution of the trust corpus. (App. 34) 

The Appellant’s Statement of Case (Appellant’s Brief 
1-4) appears to be fair and acceptable with the exception 
of the last four lines on page three. With reference to 
said four lines the question of whether May 8, 1946, is the 
time fixed for termination of the trust and for distribu¬ 
tion of the corpus is one of the matters to be decided in 
the instant proceeding. Also it should be added that Mrs. 
Baker is currently receiving her specified share of the 


/ 
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trust income as are the Edmonston heirs, but no pay¬ 
ments of any kind whatsoever have been made to Mrs. 
Ring or to the Ring heirs since May 1946. 

The Appellees, above named, are the “Ring Line”, 
more fully designated in Exhibit 2, Page 14, of the Record 
herein. Katherine Virginia Ring is the granddaughter of 
the decedent and the other Appellees named above are her 
adult married daughters and her adult son. 

i _ 

SUMMARY OF ARGUMENT 

i 

A careful analysis of decedent’s will discloses! unmis¬ 
takably that it was the desire and intent of the testator 
to give to his three granddaughters only an interest in 
the trust income; they possessed no interest in the trust 
corpus, and in this respect the interests of the thre^ grand¬ 
daughters were similar. The corpus is to be distributed 
to the issue of the testator, per stirpes, upon tern^ination 
of the trust. 

Paragraph Four of Item II contains the only provisions 
in the entire will dealing with termination of the trust and 
distribution of the corpus. The opening language of said 
paragraph provides for termination upon attainment of 
the age of twenty-one by testator’s youngest great-grand¬ 
child living when testator died, which attainment occurred 
May 8, 1946; but the foregoing opening language is condi¬ 
tioned upon a proviso which says: 

“provided, however, that should my said grandaugh- 
ters Marie Edmonston and Katherine Virginia Ring, 
or either of them, be living upon the attainment of 
said age of 21 years by my youngest great grandchild 
living at the time of my death, then and in said event 
the trusts in this my said will created for the benefit 
of my said granddaughters, Marie Edmonston and 
Katherine Virginia Ring, shall continue for their re¬ 
spective benefits until their respective deaths.” 
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Katherine Virginia Ring was alive on May 8, 1946, and 
still is; and it follows that the trust must continue, under 
the specific terms of the will, throughout the lifetimes of 
the life beneficiaries. 

It follows that Mrs. Ring, a life beneficiary, is entitled 
to receive her share of the trust income so long as she may 
live. 


ARGUMENT 

L None of the Testator’s Three Granddaughters Has, or 
Ever Had, a Vested Interest in the Corpus of the Trust. 

A careful reading of the will of Richard C. Lewis dis¬ 
closes that said instrument was drafted by him upon the 
premise that Nettie W. Baker, one of his granddaughters, 
would predecease his other two granddaughters. In para¬ 
graph Two (b) of Item II testator specified “and from 
and after the death of said Nettie W. Baker”; and in 
paragraph Three of Item II he again specifies “and the 
entire net income after the death of my said granddaugh¬ 
ter, Nettie W. Baker, . . .”. It was upon this premise 
that he provided a first charge against the net income of 
One Hundred ($100.00) Dollars per month for the benefit 
of Nettie W. Baker for the term of her natural life; she 
would have received this sum to the exclusion of the widow 
and the other grandaughters of the decedent had the trust 
produced only One Hundred ($100.00) Dollars per month 
during the many years which have elapsed since his death. 
It is impossible for these Appellees to believe that the 
testator intended to give Nettie W. Baker both a guaran¬ 
teed income of One Hundred ($100.00) Dollars per month 
for her life and a vested interest equal to the interests of 
the other two granddaughters in the corpus of the estate 
unless a clear and unequivocal provision of the will so 
stipulated. No such provision may be found within the 
four corners of the instrument, and for that reason, among 
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others, these Appellees believe that the decision 
lower court in construing the will is correct. 


of the 


We believe it obvious from a careful analysis of the will 
itself that the testator deliberately intended that none of 
his three granddaughters should possess anything more, 
during their lifetimes, than a share in the trust income. 
In this respect, the interests of Mrs. Baker, Mrs. Ring and 
Mrs. Edmonston are similar. No one of said named indi¬ 
viduals has, or ever had, a vested interest in the trust 
corpus. 


In the opinion of these Appellees, for the Court to adopt 
an interpretation which would find that any of the testa¬ 
tor’s granddaughters have a vested interest in the corpus 
of the trust would be for the Court to reach a conclusion 
never intended by the testator. An examination of para¬ 
graphs Two and Three of Item II of the will discloses a 
very carefully planned method of distribution of income — 
and income only. Each of the three granddaughters re- 
cevied a share of this income — Nettie W. Baker’s was 
guaranteed at the rate of One Hundred ($100.00) Dollars 
per month and Mrs. Edmonston’s and Mrs. Ring’s were 
undetermined in amount and entirely dependent upon the 
ability of the trustees so to invest the residuary estate as 
to produce an income sufficient to bring some benefit to 
these two granddaughters. In said two paragraphs are 
found the two aforementioned indications that the testator 
anticipated that Netttie W. Baker would predecease the 
other two granddaughters and for this reason paragraph 
Three of the will provided an alternative plan for the dis¬ 
tribution of income should this event occur. The testator’s 
expectations proved erroneous and Nettie W. Baker has 
not only outlived her sister, Mrs. Edmonston, but has also 
lived beyond the date when the youngest great-granddaugh¬ 
ter living at the time of his death attained the age of 
twenty-one years. 
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Not until paragraph Four of the will is reached is there 
any direction regarding the termination of the trust. And 
it would be only in said paragraph that the Court could 
look for instructions which might be construed to indi¬ 
cate an intention on the part of the testator of the vesting 
of an interest in the corpus. Paragraph Four of the will 
is clear in that there is no provision, as contended by the 
Appellant, Nettie W. Baker, therein which could be con¬ 
strued to give her a vested interest. Her name is nowhere 
contained in this paragraph and the only plausible con¬ 
struction to be given to the words “unto my issue then 
living, per stirpes” upon which so much reliance is placed 
by the Appellant, is that the testator intended to include 
all of the issue, both the Ring Line and the Edmonston 
Line, but he could not identify them in advance and there¬ 
fore he could not name them. He obviously had no inten¬ 
tion of including Nettie W. Baker, who at the time of 
the testator’s death had borne no children, and who at 
this date has no issue. If the testator had intended any 
of his grandchildren to have a vested interest in the 
corpus of the trust he would have used clear and unam¬ 
biguous language (similar to that contained throughout 
the rest of the will) to convey his intention. No such lan¬ 
guage is found and the Court is now asked by Appellant 
to read into the words ‘‘my issue then living, per stirpes” 
a meaning which the testator never contemplated nor in¬ 
tended. 

II. The Trust Does Not Terminate May 8, 1946, But Con¬ 
tinues Until the Death of the Last Surviving Life 
Tenant. 

In ITEM II Paragraph 3 of the will, the testator refers 
to the termination of the testamentary trust “as herein¬ 
after provided”. Then follow, in Paragraph 4, the only 
provisions of the entire document dealing with termina¬ 
tion and distribution. Those provisions are as follows: 
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“Four. Upon the attainment of the age of twenty- 
one years by my youngest great-grandchild living at 
the time of my death, the trusts in this my Will 
created shall cease and determine, and my said Trus¬ 
tees, the survivors or survivor of them, shall pay, set 
over, assign, transfer, convey and deliver, in: abso¬ 
lute estate and in fee simple, all of my estate and 
property then in their or its possession as said Trus¬ 
tees or Trustee unto my issue then living, per stirpes; 
provided, however, that should my said granddaugh¬ 
ters Marie Edmonston and Katherine Virginia Ring, 
or either of them, be living upon the attainment of 
said age of twenty-one years by my youngest great¬ 
grandchild living at the time of my death, then and 
in said event the trusts in this my Will created for 
the benefit of my said granddaughters, Marie Edmons¬ 
ton and Katherine Virginia Ring, shall continue for 
their respective benefits until their respective deaths.” 

The testator’s youngest great-grandchild at the time of 
his death was Elizabeth Morton Ring, one of the appel¬ 
lees herein, and she became twenty-one years old on May 
8, 1946. On that date Marie Edmonston had passed away 
but Katherine Virginia Ring was still alive. 

A reading of the foregoing Paragraph 4 down only to 
the proviso clause, without considering the proviso itself, 
would indicate that the trust should terminate May 8, 
1946, when Miss Ring became twenty-one; but the pro¬ 
viso must be considered and given effect. Said proviso 
states in clear and unambiguous language that if “my 
said granddaughters Marie Edmonston and Katherine Vir¬ 
ginia Ring, or either of them, be living” when Miss Ring 
becomes twenty-one, then the trust shall continue for the 
benefit of said granddaughters “until their respective 
deaths”. Since Katherine Virginia Ring was on May 8, 
1946, and still is, alive, the trust, under the specific phrase¬ 
ology of the will, must continue. It cannot properly be 
terminated so long as Katherine Virginia Ring lives. And 
since Nettie Baker, another of testator’s living grand- 
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daughters and the Appellant herein, is entitled to receive 
One Hundred ($100.00) Dollars per month of the trust 
income for the term of her natural life, the trust should 
not terminate so long as Nettie Baker is alive. In other 
words, the trust should continue until the death of the last 
surviving life tenant. 

One of the material purposes of the trust was the pay¬ 
ment by the trustees, as aforesaid, of One Hundred 
($100.00) Dollars each month to Nettie Baker “for and 
during the term of her natural life”. This was a first 
and paramount charge upon the trust income and, by the 
terms of the will, took precedence even over payments to 
the testator’s widow. The trust must be continued in 
order to provide said monthly payment. As stated by 
Scott on Trusts (Paragraph 337, p.1835): 

“Where however the continuance of the trust is 
necessary to carry out a material purpose of the trust, 
the beneficiaries cannot compel its termination.” 

Attention is also invited to Bogart Trusts and Trustees, 
Vol. 4, Sec. 1002, from which the following is quoted: 

“. . . it is well settled that the Court will not end 
the trust as a whole on the request of a part only of 
the beneficiaries.” 

Furthermore, there exists at this time neither an emer¬ 
gency nor any impelling reason for terminating the trust. 
Two of the three named life beneficiaries are still alive; 
and the issue of the deceased life beneficiary are receiving 
their proper share of the net income of the trust. The 
corpus of the trust should remain undisturbed. 

The case of Abell et al. v. Abell et al, Court of Appeals, 
Maryland, 75 Md. 44, 23 Atl. 71, decided December 10, 
1891, is the most nearly in point with the facts now before 
the Court. Therein, testator devised to his three sons and 
the survivor of them all of his residuary estate in trust, 
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to take three-eighths to themselves absolutely, the other 
five-eighths to be set aside and invested with the net in¬ 
come therefrom payable semi-annually to testator’s five 
daughters for the terms of their natural lives, and after 
the death of any one of them the child or children of the 
deceased daughter to take the mother’s share. The Court, 
by a bill to construe the will, was called upon to decide 
as to the period of time during which the trusts created 
by the will were to continue and, second, the disposition 
to be made of the income. The trustees were given full 
power of investment and directions to convert into certain 
types of securities. The Court concludes that it was the 
testator’s intention to permit the exercise by the trustees 
of their powers during the lives of the daughters over the 
entire trust estate. 


“So long, therefore, as the daughters, or any one of 
them, shall live, this trust-estate must be preserved 
in solido; for otherwise it would not be possible for 
the trustees to exercise the ample powers given them 
to charge, sell, or lease the whole or any part 6f it; 
for if upon the death of a daughter, as contended by 
the appellees, her share should devolve upon her chil¬ 
dren, the trustees would, of course, have no further 
control of that part of the trust-estate.” 


As in the case now before the Court, the Maryland 
Court also considered whether there was any power to sub¬ 
divide the trust estate upon the death of each daughter. 
The Maryland Court answered this question in the fol¬ 
lowing language: j 

“But whence comes the supposed power to subdivide 
the trust-estate upon the death of each daughter? It 
is certainly not given in terms in the will, nor, as we 
have seen, can it be implied from any of its pro¬ 
visions. On the contrary, as we have shown, the only 
division contemplated during the lives of the daugh¬ 
ters was to be made for the purpose of giving to the 
sons three-eighths of the residuary estate absolutely, 
and the remaining five-eighths to them in trust to pay 
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the income to the daughters, the trust-estate to be 
kept in solido, and the net income divided equally 
among them. While it seems to us clear that it was 
the intention of the testator that his trustees were to 
manage and control the trust-estate so long as any 
one of his daughters should live, we think it is equally 
clear that upon the death of his last surviving daugh¬ 
ter the trust created by the will must terminate, be¬ 
cause then the trustees will no longer hold any estate 
for the daughters, and will, of course, have no active 
duties to perform. Under such circumstances, it is 
well settled that the statute of uses will execute the 
use, and the remainder-men would take absolute titles 
freed from the trust. Hill, Trustees, 238; 3 Jarm. 
Wills, c. 34, §71; 3 Redf. Wills, c. 32, §77; Ware v. 
Richardson, 3 Md. 542; Stonebraker v. Zollickoffer, 
52 Md. 162.” 

The decree of the lower court, which had terminated the 
trust created by the will before the death of the last sur¬ 
viving daughter of the testator was reversed. The Court’s 
holding that the powers of the trustees over the corpus 
should continue until the death of the last life tenant 
should be applied by this Honorable Court to the situation 
with which it is now confronted. Although decided in 
1891, the Abell case has not been modified but has been 
cited and applied many times. 

In Page on Wills, Sec. 1198, the author considers the 
duration of the trust interest and, after making the general 
statement that the intention of the testator must govern 
provided it does not violate the rule against perpetuities, 
makes the following observation: 

“If the trust is so created as to last during the life of 
several persons, and of the survivor of them, the death 
of any number of the persons indicated less than all 
does not affect the duration of the estate, but it termi¬ 
nates on the death of the last survivor.” 

The foregoing quotation is well supported by authorities 
from ten different states, cited in note 7, page 539, Page on 
Wills, Vol. 3. 



11 


m. Katherine Virginia Ring Is Entitled to Receive Her 
Share of the Trust Income for the Term of Her 
Natural Life. 


By Item II Paragraph 3 of the will it was provided that, 
after payment of the aforesaid annuity to Nettie Baker, 
Katherine Virginia Ring should receive two-fifths of the 
remaining trust income “until my youngest great-grand¬ 
child living at the time of my death shall attain the age of 
twenty-one years”. As pointed out above under point II, 
the testators youngest great-grandchild living at the time 
of his death became twenty-one on May 8,1946. 


The quoted expression in the foregoing paragraph gives 
rise to the question whether payments of trust income to 
Katherine Virginia Ring must cease as of May 8, 1946. 
We submit that this question must be answered in the 
negative. Katherine Virginia Ring is entitled to her 
share of the trust income so long as she lives, for several 
reasons. 


It should be noted that Paragraph 3 of Item IX does 
not provide that payments shall cease on the date when a 
stated individual becomes twenty-one; said Paragraph sim¬ 
ply provides a minimum period of time during which pay¬ 
ments must be made, regardless of any other happenings 
or events. 


Any ambiguity with respect to the foregoing is cleared 
up by a later provision in the will, viz. Paragraph 4 of 
Item II, quoted above under point II, which says that if 
Marie Edmonston and Katherine Virginia Ring, or either 
of them, be living on May 8, 1946 — Katherine Virginia 
Ring was then and still is alive — then the testamentary 
trust created by the settlor “shall continue for their re¬ 
spective benefits until their respective deaths”. This later 
provision can mean only that Katherine Virginia Ring 
is entitled to receive her designated share of the trust in¬ 
come so long as she lives. 
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The testator clearly was interested in the welfare of his 
granddaughters so long as any of them survive; his inter¬ 
est was in producing an income for their benefit, and not 
in giving them the corpus. This is demonstrated by the 
practically unlimited “powers clauses” contained in Item 
II, Paragraphs Two and Five of said will. He distinctly 
conferred these broad powers upon his trustees, to be ex¬ 
ercised by them until the death of the last survivor — and 
not upon any of his three granddaughters. There is no in¬ 
dication that he entrusted to any of them any authority 
whatsoever over the corpus and there is no impelling rea¬ 
son why the court, at this time, should so entrust them with 
such authority. To do so would be in direct violation of the 
testators specific wishes. This is one more reason why the 
trust must continue — to assure Katherine Virginia Ring 
of her share of income for life. 

IV. The Question Raised by the Trustee Regarding the 
Distribution of Corpus Is Premature. 

As pointed out above, it is the position of these Appellees 
that the trust is to continue and the trust corpus is not to 
be distributed as long as Nettie Baker or Katherine Vir¬ 
ginia Ring is alive. Neither of said named individuals was 
or is entitled to any interest in the trust corpus. They, to¬ 
gether with the late Marie Edmonston, comprising the 
three granddaughters of the decedent, were possessed of a 
life interest in the trust income alone, and possessed no 
interest whatsoever in the trust corpus. The corpus is to 
be distributed, upon the death of the last surviving life 
tenant, to the issue of the settlor; and since the corpus is to 
be distributed per stirpes, distribution must be so made per 
sitrpes, viz. fifty per cent to the Edmonston heirs and 
fifty per cent to the Ring heirs. Nettie Baker is without 
issue. 

Since obviously the Court at this time cannot ascertain 
the identity of the issue of the settlor as of the date when 
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the last surviving life tenant passes away, it is believed 
that the Court will not wish to go further at this time than 
to hold that, upon eventual distribution of the corpus, the 
Bing heirs and the Edmonston heirs will share equally 
therein. If, for instance, an additional Bing heiri should 
come into being, or if one of the present Bing heirs should 
pass away leaving issue, prior to the time of actual dis¬ 
tribution, certain questions will arise. It is not believed 
that the Court will at this time care to rule upon such an 
hypothetical situation or take a position which may 
prejudice an unborn heir. 

j 

CONCLUSION 

It is respectfully submitted that the construction of the 
will of the late Bichard C. Lewis by the lower court was, 
and is, correct and that the Order of the trial court should 
be affirmed. j 

Bespectfully submitted, 

Wilton H. Wallace 
Henry F. Leech 
1331 G Street, N. W. 
Washington, D. C. 
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